This Consultation Paper is issued by the Scottish Courts Administration on behalf of the 
Lord Advocate, Lord Fraser of Carmyllie, to seek views on possible changes which might 
be made to the Small Claims Procedure in Scotland following the publication of the 
research undertaken by the Central Research Unit of the Scottish Office and an academic 
team from the Universities of Dundee and Strathclyde. 1 

Part 1 of this Paper describes the history of the Small Claims Procedure in Scotland and 
outlines the main features of the procedure. Part 2 contains conclusions about the small 
claims procedure based on the research findings and discusses suggestions for improving 
the procedure. The “Summary of Research Findings” and “Concluding Comments” from 
the Research Report are reproduced for ease of reference in Annexes 1 and 2 to this Paper. 
Part 3, in the form of a series of questions and propositions, invites responses to suggestions 
for improving the procedure. 



RESPONSES 

The questions set out in Part 3 are intended to assist those who wish to comment. 1 he 
Lord Advocate would welcome responses, whether in the form of replies to those questions 
or propositions or in some other form. He would also welcome other suggestions by w ? ay 
of supplement or alternative to those set out in this Paper. Where appropriate, responses 
received on certain issues will be referred to Sheriffs Principal or the Sheriff Court Rules 
Council for consideration. 

Responses to this Paper should be sent by 29 February 1992 to: 

Mr W McCulloch, Scottish Courts Administration, 

26/27 Royal Terrace, Edinburgh, EH7 5AH. 

The Scottish Courts Administration will follow the normal practice of making available, 
on request, copies of the responses to the Consultation Paper. If no request for confiden- 
tiality is made, it will be assumed that respondents are content that their views should be 
made publicly available in this way. 

Further copies of this Paper, price £2.00, and the Research Report, price £5.00, may be 
obtained from The Librarian, Scottish Office, Room 2/65 New St Andrew’s House, Ed- 
inburgh, EH1 3TG. Cheques should be made payable to the Scottish Office. 



''SMALL CLAIMS IN THE SHERIFF COURT IN SCOTLAND: Scottish Office Central Research 
Unit Paper 
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FOREWORD 



The Government are mindful of the need to make it easier for consumers and 
others to be able to seek cheap, quick and informal resolution of disputes 
arising from small claims and for this to be possible without the need for legal 
representation. The introduction in Scotland of the small claims procedure in 
November 1988 was designed to do that, and the Citizen's Charter reinforces 
the Government's intention to encourage wherever possible improvements in 
court procedures to assist the speedy and effective delivery of justice. 

When the small claims procedure was launched in 1988 it was anticipated that 
it might take some time to become established and that changes might be 
required in light of operational experience. With this in mind arrangements 
were made at the outset for there to be detailed monitoring of the procedure. 
For almost three years now many individuals and small businesses have been 
able to take advantage of the opportunity offered by the small claims proce- 
dure to conduct their own cases. With the publication of the results of the 
monitoring exercise we are now in a position to assess how effective the new 
procedure has been. 

I am happy to note that the Research Report shows that in many respects the 
procedure has been well received and has proved successful. The Research 
Report has also usefully identified those areas where improvements might be 
made. These matters are taken up in this Consultation Paper which discusses 
suggestions for improvement and puts forward a number of questions and 
propositions for consideration. 

I am pleased therefore to commend this Paper to the attention of all those 
interested and to invite them to respond. You may be assured that your 
responses will receive very careful consideration. 












LORD FRASER OF CARMYLLIE 
Lord Advocate 
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PART 1 



THE SMALL CLAIMS PROCEDURE 

HISTORY OF SMALL CLAIMS 

1.1 In 1979 an experimental voluntary procedure for dealing with Small Claims was set 
up in Dundee in 1 979 by the then Lord Advocate. The Dundee scheme ran for 3 years and 
was the subject of a research study by the Central Research Unit of the Scottish Office 
(CRU). The CRU Report and the comments on it confirmed that there was a demand for 
a Small Claims procedure. 

1 .2 The Royal Commission on Legal Services in Scotland (Chaired by Lord Hughes) in 
1 980 recommended that there should be a - 

“Small Claims Procedure within the Sheriff Court which is sufficiently simple, cheap, 
quick and informal to encourage individual litigants to use it themselves without legal 
representation”. 

In April 1984 the then Solicitor General for Scotland (now the present Lord Advocate) 
announced that a new procedure for Small Claims would be introduced, and later that year 
the Government introduced into Parliament the Law Reform (Miscellaneous 
Provisions)(Scot!and) Bill which contained the provisions establishing the new procedure. 
This provision became Section 18 of the Law Reform (Miscellaneous Provisions)(Scotland) 
Act 1 985 which provided that there should be a form of summary cause, to be known as 
a “Small Claim”. The types of summary cause to be dealt with as small claims were to be 
prescribed by the Lord Advocate by order. Section 1 8 also provided that i n relation to Small 
Claims, the rules of evidence would be relaxed; the Sheriff Clerk would effect service of a 
Small Claims summons on behalf of a pursuer who is a private individual; expenses would 
be restricted and the maximum amount of expenses awardable would be prescribed by the 
Lord Advocate; particularly complex cases could be remitted to be dealt with as a 
“conventional” summary cause or as an ordinary cause; and appeals would be restricted 
to questions of law and could be made only to the Sheriff Principal and not to the Court of 
Session. 

1 .3 The Lord Advocate’s order, defining a small claim and detailing the expenses limits, 
and the procedural rules were brought into operation on 30 November 1 988. Details of the 
main legislation which relates to Small Claims procedure are provided in Annex 3 to this 
Paper. 
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MAIN FEATURES OF SMALL CLAIMS 



Definition of a Small Claim 

1 .4 Small Claims are defined in the Small Claims (Scotland) Order 1 988. The types of 
claim that may be raised underthe small claims procedure are claims for payment of money 
up to a limit of £750, claims for delivery or recovery of moveable property and claims for 
implement of an obligation or performance of a duty where there is included, as an 
alternative to the claim, a claim for payment of money up to a limit of £750. 

1 .5 It is further provided in section 1 8 of the 1 985 Act that any action which is excluded 
only by reason of the monetary limit may proceed as a small claim if the parties agree , and 
the sheriff so directs. 

Role of the Sheriff and Conduct of Hearings 

1 .6 The procedural rules provide that the Sheriff atthe preliminary hearing mustascertain 
from the parties or their representatives what issues are in dispute. The Sheriff is also 
empowered to inspect any object or production or remit to a “suitable person" to report on 
any matter of fact. Hearings in Small Claims are conducted in public in such manner as the 
Sheriff considers best suited to the clarification of the issues and, so far as is practical, 
hearings should be conducted in an informal manner. 

Evidence: Relaxation of Rules of Law 



1 .7 It is provided in the 1 985 Act that no enactment or rule of law relating to admissibility 
or corroboration of evidence before a court of law is to be binding in a small claim. 

Expenses: Limit on Amount Awardable 

1 .8 In those small claims cases where the statutory restriction on expenses applies no 
award of expenses can be made in a case where the value of the claim does not exceed 
£200, and in any other case any expenses which the Sheriff may award must not exceed 
£75. The prescribed limits on expenses, however, do not apply in cases where there has 
not been a bona fide defence or where there has been unreasonable conduct in relation 
to the proceedings or the claim on the part of any party or where the claim is undefended. 
In these circumstances expenses may be awarded in accordance with the statutory table 
of fees appropriate to summary causes. 
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Service of the Small Claims Summons by the Sheriff Clerk 



1 .9 A pursuer in a Small Claim, who is not a partnership or a body corporate or acting in 
a representative capacity may require the Sheriff Clerk to serve the summons on his behalf 
free of charge, except where postal service proves ineffective and the summons requires 
to be served by a Sheriff Officer (in which case the fee is £15.00). 

Lav Representation 

1.10 A party to a Small Ciaim may be represented at a hearing by someone other than a 
lawyer provided the Sheriff is satisfied that the lay representative is a suitable person and 
is authorised to represent the party. The procedural rules were amended on 1 5 April 1 991 
to extend and further regulate lay representation in small claims (and summary causes). 
One of the main objects of these amendments was to enable companies and small 
businesses to pursue claims through the Sheriff Court without legal representation. 

1.11 A lay representative may be a friend or an adviser (eg from the local Citizens Advice 
Bureau or Trading Standards Department) or, in the case of a company litigant an 
employee or director of the Company. The lay representative may fill in and complete forms 
of summons and carry out other work connected with the preparation and conduct of the 
case, including appearing in court on behalf of the party. 

Remits to Summary Cause or Ordinary Cause Procedure 

1.12 it is competent for a Small Claim to be remitted to summary cause or ordinary cause 
procedure. This can be done either on joint motion of parties or by the Sheriff if he considers 
“that a difficult question of law or a question of fact of exceptional complexity is involved”. 

Appeals 

1.13 Appeals are allowed on a point of law but only to the Sheriff Principal. The expenses 
restrictions do not apply in relation to an appeal to the Sheriff Principal. 

Legal Aid 

1 .1 4 Legal aid is not available for Small Claims, except in appeals to the Sheriff Principal 
and in cases remitted to ordinary cause or summary cause procedure. Legal advice and 
assistance, however, is available. 
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Court Fees payable to the Sheriff Clerk 



1.15 The court fees for Small Claims are £6 for claims for payment of money less than £50 
and £24 for other claims. This fee is paid to the Sheriff Clerk by the pursuer when raising 
the summons. The defender is not required to pay a fee when stating a defence. 
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PART 2 



CONCLUSIONS ABOUT SMALL CLAIMS AND 
SUGGESTIONS FOR IMPROVEMENT 



THE RESEARCH 

2.1 When launching the Small Claims Procedure on 30 November 1988, the Lord Advocate 
indicated that arrangements had been made for a detailed monitoring of the implementa- 
tion and operation of Small Claims Procedure. It was recognised that the new procedure 
would take some time to become established and that changes might need to be made in 
the light of operational experience. The general aim of the research was to monitor and 
assess the impact and effectiveness of the new procedure for a period of two years from 
its introduction. 

2.2 The research monitoring exercise was carried out by the Central Research Unit of the 
Scottish Office on behalf of the Lord Advocate. Complementary research funded by the 
Leverhulme Trust was also undertaken by researchers from the Law Schools of the 
Universities of Strathclyde and Dundee. The Report of this research is the product of a 
collaborative effort between the Central Research Unit and the two universities. The 
collaboration which began at the outset of the research has enabled a more in-depth study 
of the new procedure. 

2.3 As stated in the preface to this Paper the “Summary of Research Findings” and 
“Concluding Comments” have been reproduced for ease of reference in Annexes 1 and 2 
to this Paper. Copies of the full Research Report may be obtained from the Scottish Office 
Library (see details in preface). It is not proposed in this Paperto rehearse the detailed and 
comprehensive findings in the Research Report. However, in Paragraphs 2.4 - 2.6 below 
a few general trends in the use of small claims are identified. 

TRENDS IN THE USE OF SMALL CLAIMS 

2.4 In the 6 sample Sheriff Courts between 7% and 1 7% of all claims raised (an average 
of 8%) were raised by individuals and small businesses, with the vast majority of cases in 
this category being raised by individuals. Although this may appear to be a small percent- 
age of the totai it in fact represents a fairly substantial number of claimants. On the basis 
that almost 74,000 small claims were raised throughout Scotland in 1989 the Research 
findings suggest that over 6,000 individual and small business claimants throughout 
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Scotland made use of the new procedure. In 1 990, almost 87,000 small claims were raised 
throughout Scotland - a 15% increase. 

2.5 Of the claims raised by individuals and small businesses, 59% were uncontested and 
were concluded without any court hearing, 25% were concluded at the preliminary hearing 
andthe remaining 16%, which were contested, progressedtoafull hearing. It is understood 
that in the vast majority of those cases concluded at the preliminary hearing there was no 
dispute about the merits of the claim, the issue being related to time to pay arrangements 
and in many of these cases a decision was made in the absence of one or other of the 
parties. The majority of claims in the study sample were under £500, with the average claim 
being £31 7. The average amount of expenses awarded in cases decided at the preliminary 
hearing was £48, and in contested cases which proceeded to a full hearing the average 
amount was £64. For those actions concluding at a full hearing, defenders were as likely 
as pursuers to be successful. Cases concluded at a preliminary hearing took on average 
10 weeks, with those proceeding to a full hearing taking 18 weeks. Some cases, however, 
took longer as a result of the continuation or postponement of the hearing. 

2.6 Despite the procedure being designed to enable lay litigants to raise or defend claims 
without legal representation, the majority of litigants (about two thirds) were legally repre- 
sented at some stage in the proceedings. Less than one-third of eligible pursuers took 
advantage of the free facility for service of the summons by the Sheriff Clerk. 

CONCLUSIONS ABOUT SMALL CLAIMS 

2.7 The general conclusion about the first two years of the operation of the Small Claims 
Procedure is that in some areas the scheme proved to be reasonably successful, but that 
there are important areas where improvements could be made. 

2.8 On the positive side , the following conclusions can be drawn from the Research 
Report - 



The forms of summons were found to be relatively easy to complete and 
understand. 

The information leaflet and guide issued by the Scottish Courts Administration 
were found to be helpful and were generally well received. 



iii. Court staff were helpful in providing information and advice to litigants. 
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iv. The procedure was rated highiy by litigants in undefended cases in terms of 
speed, cost, simplicity and fairness. In defended cases, the procedure was rated 
highly in terms of cost. 

v. The majority of litigants said that, subject to certain changes, they would use 
the procedure again. 

vi. Most litigants, irrespective of the outcome of their case, praised the Sheriffs for 
their fairness. 

2.9 On the negative side , the following conclusions may be drawn - 

i. There was a low level of public awareness about the procedure. 

ii. Preliminary hearings were found to be formal and intimidating for lay iitigants. 
Full hearings were only slightly less formal and intimidating. 

iii. Litigants often had to wait in court for considerable periods of time before their 
cases were called. This applied at both preliminary and full hearings. 

iv. The continuation or postponement of cases caused problems for litigants. 

v. Sheriffs at the preliminary hearing did not adopt an interventionist role and in 
most cases did not fully explore the issues in dispute or investigate the possibility 
of a settlement. 

vi. The procedural rules were found to be complex and difficult for lay people to 
understand. 

vii. A significant number of successful pursuers had difficulty in recovering 
payment. 

SUGGESTIONS FOR IMPROVEMENT 
Hearings 

2.10 The Research Report indicates that there was considerable dissatisfaction with the 
conduct of and arrangements for both preliminary and full hearings, and a number of 
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suggestionsforimprovement are made. These suggestions apply in many respects to both 
preliminary and full hearings, and are discussed below. 

A Single Hearing 

2.1 1 The preliminary hearing in contested cases provides the opportunity for the defender 
to appear and state a defence, and for the Sheriff to note the defence and to explore and 
identify the disputed issues. If the facts are sufficiently admitted, the Sheriff may decide the 
merits of the claim at the preliminary hearing. If they are not then a full hearing is fixed at 
which proof need be led only in respect of the issues in dispute. The procedural rules 
provide the Sheriff with powers to inspect any object or place materia! to the disputed issues 
or to remit to a “suitable person” to report on any matter of fact. 

2.1 2 The Research Report makes it clearthat the preliminary hearing powers available to 
the Sheriff in contested cases were rarely used. It appears that in practice the preliminary 
hearing, in contested cases, is used mainly to enable a defence to be noted and a full 
hearing fixed. Perhaps, not surprisingly, litigants were confused about the object of the 
preliminary hearing. Concern was also expressed by both litigants and Sheriffs about the 
lack of time available to deal fully with cases at the preliminary hearing. As one litigant is 
reported to have said “there were too many cases dealt with conveyer belt fashion”. 
Sheriffs identified pressure of time and lack of information about cases as the main 
obstacles to the preliminary hearing operating as intended. It was suggested by some 
Sheriffs that the preliminary hearing should be abolished in all or in some cases and that 
provision be made to require defenders to submit a written statement of defence in advance 
of any hearing. 

2.13 Taking up this suggestion the Research Report puts forward for consideration the 
proposal that instead of an automatic preliminary hearing, a preliminary hearing might be 
held only at the discretion of the Sheriff or in certain types of case, eg claims for personal 
injury. For the Sheriff to make a decision about whether there should be a preliminary 
hearing it may be necessary to provide that a written note of defence be submitted in 
response to the summons in all contested cases. The note of defence, however, need not 
be too elaborate, but could be submitted on the same basis as the pursuer’s statement of 
claim, ie to give “fair notice" of the defence. On receipt of the note of defence and return 
of the summons (after service) the Sheriff would examine the papers and decide whether 
a preliminary hearing was necessary. If not, a full hearing would be fixed. It might also be 
desirable to provide that parties submit in writing a list of witnesses and productions which 
they intend to put in evidence. This information will not only help the Sheriff to decide 
whether there need be a preliminary hearing, but will assist in deciding the amount of time 
to be set aside for a full hearing of the case. 
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2.14 A reduction in the number of hearings should contribute to reducing the cost and in- 
convenience for parties who by attending court have to take time off work or make other 
domestic arrangements, eg child care. 

2.15 Views are invited on the following questions: 

1. Should there be a single hearing (ie the full hearing ) with a preliminary healing 
being held only at the discretion of the sheriff or only in certain types of claims? 

2. If so, under what circumstances should the sheriff exercise this discretion and 
in what types of claim? 

2.1 6 Preliminary hearings in uncontested cases where there is no dispute about the merits 
of the claim, and the issue to be decided is how the sum claimed should be paid (eg by 
instalments), appear to work reasonably well. A preliminary hearing in these cases is held 
where the defender either states an intention to appear to make an oral application about 
payment or where the defender makes a written application about payment and the pursuer 
rejects the offer made. It is for consideration whether a hearing with parties present is 
necessary in every case. For example, it may be that a decision about payment could be 
made by the Sheriff on the basis of the papers (ie the summons and the defenders 
application for a time to pay direction), with a hearing being held only where the Sheriff 
wishes to hear parties or requires further information. The Research Report suggests that 
if the present arrangements for preliminary hearings in these cases are retained the 
scheduling of hearings should be improved. This issue is discussed in the next section of 
the paper. 

2.17 Views are sought on the question: 

3. Should preliminary hearings in cases concerning time to pay arrangements be held 
only at the discretion of the Sheriff? 

Scheduling of Hearings 

2.18 A number of criticisms are reported in the Research Report concerning the arrange- 
ments for the scheduling and timing of preliminary and full hearings, and also about the 
continuation and postponement of hearingstootherdates. Of particular concern to litigants 
(and their witnesses) was the amount of time spent waiting in court for their cases to be 
called. The waiting time experienced by litigants appears to be a consequence of the 
scheduling arrangements operating in most courts, ie all cases for a particular day being 
set down for hearing at the same time, eg 1 0.00 am. 
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2.19 Respondents were also critical of the practice in some courts of calling small claim 
hearings after other court business, with cases involving unrepresented litigants being held 
to the end of the roil. In other courts, however, arrangements had been made to hold 
separate sittings of small claims hearings, although here too ail cases were scheduled for 
the same starting time. There appears to be no clear pattern or policy with regard to the 
scheduling of small claims cases. The Research Report, however, acknowledges that 
decisions relating to the scheduling of cases, particularly in the smaller courts, are 
influenced by the available accomodation and Sheriffs. The Report puts forward a number 
of suggestions for consideration. These together with relevant responses received from 
consultees will be submitted to a group under the chairmanship of Sheriff Principal 
Nichoison QC, which is at present reviewing court programming generally. 

2.20 One suggestion is that cases involving unrepresented party litigants might be heard 
first or at separate sittings. It is also proposed that where all cases are set down for the one 
time parties should be informed at the outset of the running order of cases, and be advised, 
if approporiate, that they (and their witnesses) might have to wait for some time before their 
case can be heard. The Research Report also puts forward forconsideration the possibility 
of introducing an "appointment system" for hearings. This would be a more far reaching 
change to the existing court policies for scheduling hearings and would mean that instead 
of fixing all hearings for the one time, hearings would be staggered, with either individual 
starting times or a number of cases being batched at different times throughout the day. 
For example, in the case of preliminary hearings, 6 cases might be set down for 1 0.00 am, 
another 6 for 1 1 .00 am, and so on. Alternatively, individual timings might be given to each 
case (ie one case every 1 0 minutes). Under an appointment system some time might be 
wasted where, for example, one of the parties fails to appear. However, the overall waiting 
time for parties and solicitors could be reduced considerably. Moreover, as there would be 
less people in court at any one time smaller and less intimidating courtrooms might be used. 
Allocating a set time for each hearing would also meet the criticisms voiced by lay litigants 
and Sheriffs that there was insufficient time allocated to fully explore the issues. Similar 
arrangements could be introduced for full hearings, although the timing and number of 
cases set down would depend on the extent of the issues in dispute and the number of 
witnesses involved in any particular case. However, it might be possible to set cases down 
2 or 3 times a day instead of once as happens under the present arrangements. 



2,21 Views are sought on the proposition that: 

4. The arrangements for scheduling hearings should be reviewed , with consideration 

being given to introducing an "appointments system" for hearings. 
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2.22 The Research Report identified a considerable number of cases where continuations 
were granted. This happened particularly at the Preliminary Hearing stage. Sheriffs 
reported three main reasons for the continuation of hearings. First, to allow solicitors to 
obtain further instructions from clients. Second, to enable the solicitor for a party to 
investigate a statement made by the other side. Third, to enable negotiation for settlement 
to take place. At full hearings the main reason for continuations was the non - availability 
of witnesses or productions. The continuation or postponement of hearings was a source 
of dissatisfaction for litigants, resulting in delay in concluding cases and additional costs. 
Sheriffs, however, took the view that the continuation of cases was sometimes necessary 
and indeed useful particularly where this resulted in a negotiated settlement. 

2.23 The procedural rules do not make any specific provision forthe continuation of cases. 

It is, therefore, for consideration whether the rules should do so. 

2.24 Views are invited on the question: 

5. Should there be specific provision in the small claim rules to restrict the continuation 
of hearings , and to prescribe the circumstances for granting continuations ? 

Evening and Weekend Courts 

2.25 Attending court during normal working hours can create problems for some litigants, 
and also witnesses, who have to take time off work and lose a day's pay or make other 
domestic arrangements. In full hearings witnesses may have to take time off work and 
require to be compensated by parties. For some litigants the cost and inconvenience of 
attending court during the day may be substantial obstacles to pursuing or defending a 
claim. The Report proposes that consideration be given to introducing a pilot scheme with 
aviewto examiningthe possibility of holding courts outwith normal business hours forsmall 
claim cases. It is also suggested that any pilot scheme might use local honorary sheriffs or 
temporary sheriffs. 

2.26 Views are sought on the proposition that: 

6. Consideration should be given to introducing evening and Saturday morning court 
sittings, initially on an experimental basis. 

Conduct of Hearings 

2.27 Lay people appeared to have found both preliminary and full hearings formal and in- 
timidating, although dissatisfaction with the conduct of full hearings was not so high. There 
appear to be two aspects to the question of formality that need to be considered. The first 
relates to the ceremonial features of the hearing, such as the wearing of wigs and gowns 
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and the holding of hearings in traditional court rooms. The second aspect concerns the way 
in which hearings are conducted, for example, whether the Sheriff adopts a traditional 
approach to the hearing or whether he or she is more inquisitorial. 

2.28 All but one of the Sheriffs interviewed by researchers wore a wig and gown for all small 
claims hearings. A few Sheriffs, however, said that they had conducted hearings with all 
parties sitting round the table in the well of the court . In all the courts visited during the 
research hearings were heard in standard courtrooms. None of the courts considered it 
appropriate to hold hearings in other accommodation such as a jury room or the Sheriffs 
Chambers. While Sheriffs generally took the view that Small Claims hearings should take 
place within a traditional setting, a number tried to establish a more informal atmosphere 
in other ways. For example, by adopting a more relaxed manner and trying to ensure that 
party litigants understood what was going on. As mentioned earlier in this paper Sheriffs 
rarely used the interventionist powers provided in the rules. Indeed, Sheriffs appeared to 
have mixed views about the desirability of such an approach. However, there appeared 
to be more scope and time at full hearings for adopting a less traditional approach, with a 
number of Sheriffs conducting full hearings more as a discussion. 

2.29. The Research Report suggests that the problems associated with the conduct of 
hearings might be tackled by a combination of measures. For example, a Code of Practice 
to cover such matters as the wearing of wigs and gowns, the accommodation used for 
hearings, the circumstances for granting continuations and the scheduling of cases might 
be introduced in the form of a common practice note issued by each Sheriff Principal. 
Amendments might also be made to court rules to more clearly define the role of the Sheriff 
in conducting hearings in small claims. 

2.30. Views are sought on the proposition that: 

7. Steps should be taken to achieve a more informal and less adversarial approach to 
the hearing of small claims. In particular , consideration might be given to the introduc- 
tion of practice notes to regulate the conduct of hearings and amending court rules to 
more clearly define the role of the sheiiff at hearings . 

In-Court Lay Adviser 

2.31 The final matter raised in connection with hearings relates to the provision of advice 
to unrepresented litigants. Lay advisers suggest that there is a need for either a rota of 
advisers to be available atthe court ora permanent in-court adviserto assist unrepresented 
litigants. The Research Report suggests that an in-court adviser might assist litigants 
completion of forms and statements of claim. It is proposed that this service should 
be introduced initially on an experimental basis in one of the larger urban courts. 

n 
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2.32 Views are sought on the proposition that: 



8 • Consideration should be given to providing in- court facilities for lay advisers, initially on 
an experimental basis. 



Types of Claim 

2.33 The only suggestion made for change to the types of case that can be raised asSmall 
Claims related to personal injury cases. However, no clear consensus emerged about 
whether such cases should be excluded from the definition of Small Claims. On the one 
hand, the majority of solicitors took the view that such cases were too complex for lay people 
to pursue without legal representation and argued that persona! injury cases should be 
excluded. The majority of Sheriffs, on the other hand, when asked about personal injury 
cases said that as with other categories of action some cases were more complex than 
others but that the value of the case ratherthan the category was the best way of classifying 
actions. 

2.34 As very few personal injury cases were identified 1 in the sample covered by the 
research and no clear consensus emerged from the interviews about whether small claims 
procedure was appropriate for personal injury cases the Research Report does not make 
any recommendations on this particular issue, but does suggests that further research 
might be desirable. In the interim the following two suggestions are put forward for 
consideration. First, that expenses might be allowed for expert witnesses or reports. (The 
question of expenses is discussed later in this paper) . Second, that the provisions relating 
to remit to summary cause or ordinary cause procedure might be relaxed, where, for 
example, the Sheriff decided that expert evidence was necessary. 

2.35 Views are invited on the following questions: 

9. Should it continue to be possible to raise claims for personal injuries under the 

small claims procedure ? 

10. If so , what changes, if any, should be made in relation to personal injury claims? 



1 The figures published in the Civil Judicial Statistics suggest that the number of personal injury 
actions raised as small claims is relatively small. For example in 1988 (the year before the small 
claims procedure was introduced) the total number of summary cause personal injury cases 
disposed of by decree throughout Scotland was only 64. This is in line with figures published in 
earlier years. 
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Value of Claims 



2.36 The views of the interviewees were sought on the monetary limit for small claims, ie 
£750, and, in particular, whether the limit should be changed. No clear consensus 
emerged. Some respondents favoured an increase to £1 ,000 to bring the Scottish system 
into line with the recent increase in the small claims monetary limit in England and Wales. 
Others favoured an increase to £1 ,500, thereby providing a single procedure for all those 
claims with a monetary value up to £1 ,500 that may be raised as small claims (ie claims for 
payment, delivery and implement). Lay advisers, in particular, were strongly in favour of 
an increase on the basis that the value of many consumer goods exceeds the present limit 
of £750. The majority of solicitors and sheriffs, however, tookthe view that the current limit 
was about right. 

2.37 Views are invited on the following questions: 

11. Should the definition of a small claim be extended to a higher monetary limit than 

the present limit of £750? 

12. If so, should the limit be increased to - 

a. £1,000 in line with the monetary limit in England and Wales; or 

b. £1,500, the present summary cause limit? 



Expenses 

2.38 In those contested cases which progressed to a full hearing the average amount of 
expenses awarded was £64. In only 7% of cases was the maximum of £75 awarded which 
tends to suggest that in most contested cases the upper limit is adequate. 

2.39 The expenses limits which apply in contested cases were introduced so that parties 
will know from the outset their maximum liability in the event of being unsuccessful and, 
where the claim is for a relatively small sum, will not be deterred from raising or defending 
the case by the prospect of the opposing party being awarded expenses which are dispro- 
portionately large relative to the amount of the claim. Accordingly, any change to the current 
expenses limit should be looked at with this in mind. On the other hand, it may be considered 
unreasonable to deprive a successful party of reasonable outlays. 

2.40 The Research Report does not recommend any changes to the expenses limits, but 
does puts forward two modifications for consideration. Firstly, that in contested claims up 
to £200, where no expenses may be awarded, a successful pursuer should be entitled to 
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the expense of the court booking fee (£6 for claims up to £50, and £24 in other claims). The 
second suggestion is that the expenses of an expert witness or report might be allowed, 
up to a certain monetary limit, in cases where the Sheriff decides that such evidence is 
essential to the case. If this proposal is adopted consideration would require to be given to 
the arrangements for making application to cal! expert evidence. This might be done at a 
preliminary hearing following the lodging of defences and lists of witnesses and productions 
(see paragraph 2.13 ) or by incidental application. 

2.41 Views are invited on the following questions: 

13. Should the provisions relating to expenses be extended to provide for the awarding 
of expenses for - 

a. the court booking fee in contested claims up to £200 ; and/or 

b. the expenses of an expert witness or medical report? 

14. If it is decided that provision should be made in relation to the awarding of expenses 
for expert evidence, should there be a limit on the amount of expenses that may be a warded? 

15. If so, what should that limit be? 



Procedural Issues 



General 

2.42 In framing the procedural rules, the Sheriff Court Rules Council was conscious of the 
desirability of making them comprehensible to the lay person. The research, however, 
reports that many respondents were critical about the complexity of the rules, although the 
forms were well received. Lay advisers expressed concern that the rules were difficult for 
the lay person to follow. Some Sheriffs said that there were too many rules for the 
procedure to be simple. On the other hand, some solicitors took the view that the procedure 
was as simple as a court related process could allow. The concerns reported in the research 
appear, however, to be general and indeed no specific examples of rules which caused 
difficulty are cited. 

2.43 Views are sought on the proposition that: 

16. The small claim rules should be reviewed with a view to seeing to what extent any 
unnecessaiy complexities might be removed. Respondents are invited to make specific 
proposals for amending the small claim rules. 
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2.44 The Research Report also identifies two specific reforms which might be made to the 
rules. Firstly, that provision should be made to permit a defender to make a counter-claim 
and, secondly, that the period between the return date and the preliminary hearing date in 
payment cases should be extended to 14 days. 

Counter-claims 

2.45 The procedural rules at present do not make any specific provision for the lodging of 
a counter-claim. Where a defender wishes to make a counter-claim this should be raised 
as a separate action, with the possibility of the two claims being conjoined at a later date. 

It is understood the view taken at the time of drafting the rules was that to include provision 
for counterclaims would complicate the procedure. The Research Report indicates that in 
a number of cases defenders were in fact permitted to make counter-claim. The question 
arises as to whether provision should be in the procedural rules to give defenders the 
opportunity of lodging a counter-claim. 

2.46 Itisunderstoodthatthe County Court Rules permit defenders to lodge counter-claims 
in small claims in England and Wales, and that the defender can incorporate a counter- 
claim in his defence to the claim. This is done by completing a fairly simple form. 

2.47 Views are invited on the proposition that: 

17. Provision should be made in the small claim rules for counter-claims. 

Return Date 

2.48 The Research Report identifies an administrative difficulty where in payment cases 
the time between the return date and the preliminary hearing date (ie 7 days) may be 
inadequate. Within this period of time the Sheriff Clerk is required to write to the pursuer 
advising him or her of the defender’s response to the summons. Where the defender has 
made an offer to pay or has not responded to the summons, the pursuer must then reply 
to the Sheriff Clerk in writing indicating whether he accepts or rejects any offer made and 
making a request for decree to be granted. If there is any delay in either the pursuer 
receiving the Sheriff Clerk’s letter or in replying there can be difficulties in meeting the time 
limit. Accordingly, the Research Report suggests that the period between the return date 
and the preliminary hearing date be extended to 14 days. 

2.49 Views are invited on the proposition that: 

18. Subject to any other changes made in connection with preliminary hearings, 
consideration should be given to amending the small claim rules to extend the period between the 
return date and the preliminary hearing date to 14 days. 
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information and Publicity 



Leaflets 

2.50 Litigant satisfaction with the information booklets issued by the Scottish Courts 
Administration was particularly high. Nevertheless, the Research Report identifies a 
number of areas where either additional information is required or the existing information 
could be improved. These include more specific information about - 

a. completing the statement of claim; 

b. service of the summons by the Sheriff Clerk; 

c. what happens at court hearings; and 

d. procedures for enforcement of decrees. 

Publicity 

2.51 At the time of launching the procedure in November 1 988, the Lord Advocate called 
a press conference which was widely reported by the media. As mentioned above, the 
Scottish Courts Administration published two information booklets which were made 
available, free of charge, to advice agencies, public libraries, solicitors, Sheriff Courts and 
other Government and local authority public offices. The Research Report however, states 
that the level of public awareness of the procedure is low, with 60% of pursuers stating that 
the publicity forthe procedure was inadequate. It is suggested that consideration be given 
to how the profile of the procedure might be raised. 

2.52 Interestingly, the Research Report also refers to a public opinion survey commis- 
sioned by the Scottish Consumer Council which found that about 10 months after the 
launch of the procedure the level of public awareness was 35%, with a very high proportion 
of these being able to name the scheme accurately. It appears that this level of awareness 
compares favourably with awareness of commercial products following advertising cam- 
paigns. This suggests that a general advertising campaign aimed at the public might not, 
in fact, achieve a significant increase in public awareness. 

2.53 it is proposed that: 

19. The booklets issued by the Scottish Courts Administration will be revised in light of 
the suggested improvements made in the Research Report . 
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2.54 Suggestions are sought on the following: 



20. What other information or publicity about small claims procedure is necessary to 
increase public awareness about the small claims procedure? 
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PART 3 



QUESTIONS AND PROPOSITIONS FOR CHANGE 

Views are invited on the following questions and propositions: 

Hearings (paragraphs 2.10 - 2.32) 

1. Should there be a single hearing (ie the full hearing) with a preliminary hearing being 
held only at the discretion of the sheriff or only in certain types of claim? 



2. If so, under what circumstances should the sheriff exercise this discretion and in what types 

of claim ? 



3. Should preliminary hearings in cases concerning time to pay arrangements be held only 
at the discretion of the Sheriff? 



4. The arrangements for scheduling hearings should be reviewed , with consideration being 
given to introducing an "appointments system 1 ' for hearings. 



5. Should there be specific provision in the small claim rules to restrict the continuation of 
hearings , and to prescribe the circumstances for granting continuations ? 



6. Consideration should be given to introducing evening and Saturday morning court sittings, 

initially on an experimental basis. 



7. Steps should be taken to achieve a more informal and less adversarial approach to the 
hearing of small claims. In particular, consideration might be given to the introduction of 
practice notes to regulate the conduct of hearings and amending court rules to more clearly 
define the role of the sheriff at hearings . 



8. Consideration should be given to providing in-cowl facilities for lay adviser's, initially on 

an experimental basis. 
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Types of Claim (paragraphs 2.33 - 2.35) 



9. Should it continue to be possible to raise claims for personal injuries under the small claims 

procedure ? 



10. If so , what changes, if any, should be made in relation to personal injury claims? 



Value of Claims (paragraphs 2.36 - 2.37) 

11. Should the definition of a Small Claim be extended to a higher monetary limit than the 
present limit of £750? 



12. If so, should the limit be increased to - 

a. £1,000 in line with the monetary limit in England and Wales; or 

b. £1,500, the present summary cause limit ? 

Expenses (paragraphs 2.38 - 2.41) 

13. Should the provisions relating to expenses be extended to provide for awarding of expenses 
for- 

a. the court booking fee in contested claims up to £200 ; and/or 

b. the expenses of an expert witness or medical report? 



14. If it is decided that provision should be made in relation to the awarding of expenses for 

expert evidence, should there by a limit on the amount of expenses that may be awarded? 



15. If so, what should that limit be? 



Procedural Issues (paragraphs 2.42 - 2.49) 

16. The small claim rules should be reviewed with a view to seeing to what extent any 
unnecessaiy complexities might be removed . Respondents are invited to make specific proposals 
for amending the small claim rules. 
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17 . Provision should be made in the small claim rules for counter-claims. 



18. S ubject to any other changes made in connection with preliminary hearings, consideration 

should be given to amending the small claim rules to extend the period between the return date 
and the preliminary hearing date to 14 days . 



In formation and Publicity (paragraphs 2.50 - 2.54) 

19. The booklets issued by the Scottish Courts Administration will be revised in light of the 
suggested improvements made in the Research Report. 



2 0. What other information or publicity about small claims procedure is necessaiy to increase 
public awareness about the small claims procedure? 
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ANNEX 1 



SUMMARY OF RESEARCH FINDINGS 



1. This report contains an analysis of a collaborative project undertaken by researchers from the Central 
Research Unit of the Scottish Office and the law schools of Strathclyde and Dundee Universities. The aim of the 
research was to monitor and assess the impact of the new small claims procedure for 2 years from its introduction 
in the sheriff courts on 30 November 1988. The procedure, which replaced summary cause procedure for actions 
under £750, was intended to be simple, cheap, quick, informal and easy to use without legal representation. The 
research involved the collection of data from a sample of 6 sheriff courts, observations of court hearings and 
surveys of and/or interviews with the following people: individual and small business consumers (the users); 
individuals with disputes who could have used the procedure but did not do so (the non-users); advisers from 
Citizens Advice Bureaux, Consumer Advice Centres and Trading Standards Offices (the lay advisers); solicitors 
(the legal advisers); sheriff clerks and their staff (the court staff); and sheriffs. 



2. Chapter 1 sets the scene for the research by presenting small claim s in the context of the issues surrounding 
access to justice. The historical background to the introduction of the new procedure in Scotland and its main 
features are briefly described, as are the issues raised by previous research both in Scotland and other jurisdictions. 
This chapter also describes the research design and objectives. 



3 . Chapter 2 focuses on trends in the use of small claims in the first full year of the operation of the procedure 
(1989). In that year 73,950 small claims actions were raised throughout Scotland. Over 99% of these actions were 
in respect of payment of money. While the research in the 6 sample sheriff court areas showed that the majority 
of actions (over 90%) were raised by larger businesses and public utilities, the chapter focuses on actions raised 
by individuals and small businesses as they were intended to be the main beneficiaries of the new procedure. 
Although the procedure is restricted to claims of under £750, it was found that most were tinder £500, the average 
claim being £3 17 in the sample studied. The majority of these actions (59%) were concluded without a hearing 
in court; 25 % were concluded at the preliminary hearing and only a minority (16%) were defended and progressed 
to a full hearing. (The figure of 1 6% includes actions which settled out of court prior to an arranged full hearing.) 
Actions raised by small businesses as compared with those raised by private individuals were more likely to 
conclude without a hearing (80% compared to 52%) and less likely to go to a contested full hearing (4% compared 
to 20%). This suggests that small businesses are more often involved with straightforward debt actions while 
individuals are more likely to raise actions with genuine disputed issues. 

4. The bulk of small claims actions (88%) were concluded within 16 weeks of being raised with 50% 
concluded within 8 weeks. However, the time taken depended on the stage at which the action was settled. On 
average actions concluded at a preliminary hearing lasted 10 weeks and those concluded at a full hearing lasted 
1 8 weeks. The time taken to conclude some actions was longer as a result of hearings being continued. This was 
more usual at the preliminary hearing than at the full hearing. Continuations were sometimes required where one 
of the parties failed to appear or where further time was required to obtain further information about the case. 



5. The most common outcome of small claims actions was an award of decree in favour of the pursuer which 

occurred in 52% of cases and particularly in those which concluded without, or at, a preliminary hearing. A 
dismissal was granted in 35% of cases, an absolvitor in 10% and expenses only were awarded in 4% of cases. For 
actions concluding at a full hearing, defenders were as likely as pursuers to be successful in that claims were 
dismissed or awarded for sums considerably less than the amount claimed. 



6. Despite sheriff cleric service of the summons being a free facility for individuals and small traders, less than 

one third of those eligible took advantage of it Individuals acting in a personal capacity were more likely to use 



sheriff clerk service than in di vid uals trading as a small business. Most used solicitors to serve tl summons on their 



behalf. 



7. The majority of pursuers and defenders were represented by a solicitor at all stages of their small claims 

actions, that is, service of summons, preliminary and full hearings. Non legal representatives were rare. Most 
litigants used the same mode of representation throughout their action. 
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8. Chapter 3 brings together researchmateriai to illustrate, in chronological fashion, some of the main issues 
involved in the working of the small claims procedure. It is divided into 3 parts dealing in turn with the approach 
to raising a small claim, attendance at court and finally the overall assessment and end results of actions. The chapter 
also contains material on the non-users of small claims and the observation of court hearings. 

9. There was a low level of general awareness of the procedure amongst the public. This was particularly 
evident amongst the non-users who were distinguished from users not only in terms of a greater lack of awareness 
but also by their lack of experience of the courts in general, by a greater fear of the likely costs in relation to the 
size of claim and by a greater inclination to ‘lump it’ ratter than face the ‘hassle’ of a court action. There was also 
some evidence of bad advice preventing the raising of an action. 

10. Observation of court hearings showed that there were often difficulties for party litigants who could be 
alienated or made nervous by their attendance. Preliminary hearings were, in 5 of the 6 study courts, heard at the 
same sitting as other civil court business. The time that litigants had to wait for their cases to be called and the 
presence of solicitors and members of the public posed problems for litigants. In addition, individual litigants often 
seemed to have difficulty in following the proceedings not only due to lack of legal knowledge but also because 
it was often difficult to hear what was being said in court due to the acoustics of the courtroom, the noise made by 
solicitors and otters and the tendency for sheriffs and solicitors to discuss issues in very soft voices as if they were 
having a private conversation - even during the course of a litigant’s own preliminary tearing. 

11. The overall impression gained from observations of (and from interviews with all participants in) full 
hearings was that they operated rather more successfully than preliminary hearings largely because court rooms 
were quieter and proceedings less mshed. Having said that, full hearings were only slightly more successful in 
providing the simple informality originally envisaged by the reformers. While most sheriffs made an effort to 
depart from normal adversarial practices, it was rare for them to take off their wig and gown or to come off the bench 
and join the litigants around the table in the well of the court 

12. One criticism of full hearings, and to a lesser extent preliminary hearings, was that of delay in the 
commencement of the hearing. The scheduling of hearings meant that litigants (and their witnesses in contested 
cases) were frequently left hanging around the courts waiting for their case to be heard. Full hearings sometimes 
had to be postponed to a different day. 

13. Chapter 4 describes in depth the experiences of the litigants themselves and their views on the small claims 
procedure. The helpfulness of the court staff in providing information and advice was commented on by many 
respondents. The forms were generally thought to be straightforward to complete although some problems were 
occasionally encountered with the statement of claim. 

14. The litigants’ overall assessment of the procedure was that it rated well in terms of speed, cost, simplicity 
and informality in undefended eases. Even in defended cases individual pursuers and defenders liked the 
cheapness of the procedure though they were evenly divided in their views about its simplicity and informality. 

15. In contested cases dissatisfaction with preliminary bearings was widespread because of their (a) failure 
to explore property the issues in dispute or the possibilities of a settlement, (b) excessive formality and (c) the 
intimidatory features of court procedure. Having said that, about 60% of pursuers and defenders (including those 
involved in preliminary and full hearings) in contested cases indicated that, subject to various provisos, they would 
be willing to use the procedure again. The overwhelming majority of pursuers and defenders irrespective of the 
outcome of their cases praised the sheriffs fortheirfaimess. Forthose who did ‘win’, however, significant problems 
existed in relation to enforcement which is left to the individual pursuer, as many as one third of the successful 
pursuers interviewed had not received payment from the defender. 

1 6. Chapter 5 outlines the experiences ofboth the lay and legal advisers involved in small claims in the sample 
of sheriff court areas. Part 1 of the chapter focuses on the views of the lay advisers from Citizens Advice Bureaux, 
Consumer Advice Centres and Trading Standards Offices. In relation to the issue of accessibility there were poor 
marks for the degree of publicity afforded to the procedure although the forms and the booklets were largely well 
received. Simplicity was not a hallmark of small claims in the eyes of the lay advisers who were scathing about 
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the complexity of the rules. Nor was speed a strongpoint of the new procedure. However, it was regarded as 
reasonably cheap and (with the exception of the problem caused by the cost of expert witnesses) the expenses mle 
and the appeal provisions appeared to be working well. 

17. Sheriff clerks were warmly praised for their helpfulness as were sheriffs for their fairness. Conversely, the 
excessive formality of the proceedings, the intimidatory aspects to preliminary hearings and the sheriffs’ failure 
to adopt a more inquisitorial approach were all commented on critically by advisers even when their clients had 
been successful in their cases. 

18. Part 2 of chapter 5 concentrates on the experiences of solicitors with small claims and it was clear that they 
had mixed views about the procedure. Although many of them believed in the importance of creating an informal 
atmosphere for dealing with such cases there was also a general recognition of the importance of legal 
representation. Not surprisingly, solicitors were not convinced about the wisdom ofparty litigants taking their own 
cases especially if they turned out to be complex. Solicitors felt that the lack of legal aid for representation in a 
small claims action deterred people from pursuing or defending small claims and did nothing to improve the 
administration of justice. Solicitors also felt that the limit on expenses posed difficulties for those who needed to 
bring expert witnesses to full hearings and could therefore not recover their costs if successful. 

19. There also appeared to be abroad consensus in support of the view that small claims had not been as informal 
as had been expected. However, solicitors differed in their views about the desirability of informality and where 
to attribute fault, if any, for formality in the procedure. While some solicitors blamed sheriffs others pointed to 
the unavoidable formality created by court proceedings and others thought that it was necessary to ensure some 
level of formality during court proceedings and that the sheriffs had got it about right Finally, there was no decisive 
majority either for or against sheriffs continuing as adjudicators in small claims. 

20. Chapter 6 describes the sheriffs’ experiences of small claims and concludes that as with other court 
procedures, they adopt a very individual approach to court procedures, guided by the relevant rules and legislation. 
This has implications for providing the public with reliable information about small claims and for effecting change 
to the procedure. 

21 . The majority of sheriffs have tended to stick with court tradition in their conduct of small claims believing 
this to be appropriate for a court procedure. Overall manner is seen as being more important in creating the 
atmosphere of a hearing. 

22. There was a widespread view that small claims had imposed a difficult role upon sheriffs, performing a 
balancing act between providing assistance and remaining impartial. This tension was particularly apparent in 
cases involving a party' litigant opposed by a solicitor. Sheriffs held differing views on what constituted acceptable 
assistance. 

23. Some aspects of small claims were of particular concern to sheriffs. The preliminary hearing did not appear 
to be operating as intended. It was proving difficult to agree disputed issues and settlements at this stage were very 
rare. The two main reasons put forward were lack of time and representatives’ lack of knowledge about the case. 
Some sheriffs were also concerned that the expenses rules were forcing litigants to make inappropriate decisions 
about presenting their case (for example, choosing not to use a legal representative in a complex case, choosing 
to use a written report rather than get an expert witness). 

24. Overall, sheriffs had mixed views about whether the objectives of the procedure had beat met (that is, 
whether it was proving to be simple, cheap, quick and informal) and indeed were divided on the desirability of these 
objectives. 

25. The majority of sheriffs were willing to consider alternative adjudicators for small claims cases. It was 
thought particularly appropriate that consumer disputes could be dealt with by some other body. A number of 
options were put forward. Overall, however, it seems that while small claims continues to be a court procedure 
covering a variety of types of actions and part of normal court business, sheriffs will conduct it with regard to 
traditional practices. 
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26. Chapter 7 outlines how sheriff court staff view the new procedure and comments on its impact on their 
work. In general small claims had been introduced smoothly into the 6 study courts. The main difference perceived 
by court staff was that they now had increased contact with members of the public. Staff had willingly taken on 
their enhanced role in assisting the public. In dealing with enquiries they largely confined themselves to providing 
procedural advice and information. Other than work involved with serving the summons on behalf of a party 
litigant, the procedure had had little impact on the clerical work of the courts. 

27. Hearings were taken in traditional court room surroundings and scheduling practices varied between the 
courts. The increase in party litigants was noted as having increased the time needed to hear all the cases. Although 
the greater presence of party litigants caused some difficulties, staff did what they could to assist in accord with 
their understanding of their role. Sheriffs were described as being largely helpful and understanding. Overall, the 
success of small claims was seen mainly in terms of attracting people into die courts. There was some feeling, 
however, that the procedure was not yet sufficiently simple and informal for the party litigant 

28. Chapter 8 reviews the legal and procedural issues which have arisen since the introduction of the new small 
claims procedure. The most important legal issue to arise concerns the kinds of actions which should be competent 
as small claims; this is most notable in relation to personal injury cases where the working of the expenses rules 
may be preventing cases from being raised in the first place. The chapter also reviews case law in relation to the 
lack of provision for counter claims in the procedure, the conduct of hearings, the question of what constitutes a 
‘disputed issue’ , observations on the form of stated cases, small claims rule 34 which gives the sheriff a dispensing 
power (to overlook minor or inadvertent failures to comply with the rules of the procedure) and expenses on appeal. 
In addition, the research clearly demonstrates that the comparative freedom to appeal has not been abused by 
unsuccessful business defenders: in 1989 only 46 appeals were lodged out of a total number of 73,950 small claims 
(many of which were, of course, undefended). 

29. Finally, Chapter 9 makes some concluding comments and considers a number of areas where the research 
reveals that improvements could be made to the new procedure without the need for primary or secondary 
legislation. For example, much could be gained by introducing a Code of Practice in the form of Practice Notes 
issued by Sheriffs Principal. Such a code could provide guidance to sheriffs in areas where legislation is not 
considered appropriate or necessary and could be along the lines of the Lord Justice General’s Memorandum on 
Child Witnesses. This Memorandum (reproduced at Annex 3) was issued at the suggestion of the Scottish Law 
Commission to assist judges in the exercise of their discretionary powers in dealing with child witnesses. A Code 
of Practice for Small Claims might usefully give guidance on topics such as scheduling and handling of preliminary 
hearings, the use of continuations, wearing of wigs and gowns and scheduling of full hearings. Other suggestions 
for change include the provision of more information for litigants, consideration to altering the rules on such issues 
as the upper limit for claim s, extending the time between the return date for the defenders response to the summons 
and the preliminary hearing and the possibility of dispensing with the preliminary hearing in contested cases where 
the issues are clearly focussed. The research findings also indicate that experiments to assess the benefits of an 
in-court adviser and evening courts could be pursued. 
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ANNEX 2 



CHAPTER 9: CONCLUDING COMMENTS 



Introduction 

1 . The small claims procedure was introduced into Scottish sheriff courts with the objectives of being simple, 
cheap, quick and informal enough to be used without legal representation. Our collaborative research aimed to 
assess the procedure’s success in meeting these objectives from the standpoint of litigants, advisers, court staff and 
sheriffs taken together. Whilst these groups viewed the working of the procedure from differing perspectives it 
is clear from the research that the scheme has been more successful in some areas than in others. Nevertheless 
60% of individual litigants in defended cases said that, subject to certain reservations, they would be willing to use 
the procedure again. 

2. Overall, almost all of those who took part in the research were of the opinion that the procedure had 
succeeded in its objective of being cheap, particularly in relation to other procedures. Views on the simplicity, 
speed and informality of the procedure were, however, more mixed. This chapter therefore comments on those 
aspects of the procedure which have been the most and least successful and, on the basis of the research evidence, 
draws out suggestions (. A to T) on possible areas where improvements could be made to enhance the success of 
small claims in meeting its objectives. Our comments are made in terms of the chronological working of the small 
claims procedure and cover the issues involved in raising a small claim, court hearings and the outcomes of actions. 



Public Awareness and Accessibility 
Publicity 

3. The majority of pursuers in our study (60% - chapter 4, paragraph 25) thought that the publicity for the 
procedure was inadequate and many feltit should have been advertisedmore widely. Information from lay advisers 
and solicitors also suggested that small claims was not widely known. 

A. This suggests that consideration might be given to the most effective kind of publicity and informationfor 
making consumers aware of the availability of the procedure. 



Use of Forms 

4. The majority of litigants and their representatives found the forms relatively straightforward to complete. 

The problems which were encountered related principally to the statement of claim (chapter 7, paragraph 39). 
Sheriff clerks varied in the amount of help they felt able to offer pursuers in this context since it might involve going 
beyond the provision of procedural information to the provision oflegal advice. The examples provided in the large 
SCA booklet were noted as being useful in guiding litigants. 

B. Problems associated with the statement of claim might therefore be tackled by the provision of better 
information leaflets. 

C. Advice agencies could consider providing more training for advice workers about the procedure, including 
preparation of the statement of claim. 



Information and Advice Sources 

5. The litigant surveys revealed, somewhat ironically, that solicitors remain the gatekeepers to the courts, in 

that they are the predominant source of information for litigants about the new procedure, followed by booklets, 
sheriff clerks, advice agencies and the media (chapter 4, paragraph 27). No one claimed to have used the rules as 
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a source of information and most advisers considered they were too complex for the average member of the public 
to comprehend. Satisfaction levels were highest with the booklets and the information and advice from sheriff 
clerks (the leaflets produced by one of the sheriff clerks in our research were particularly well received). Indeed, 
the more helpful the counter clerks were the more it was appreciated. 

D. This suggests that counter clerks should be encouraged to continue to be supportive of party litigants and 

that consideration be given to further simplifying the rules. In light of the success of the sheriff clerk? s information 
leaflets in one of our study courts we suggest these could be made available in all sheriff courts . 



Service of the Summons 

6. The facility of using sheriff clerks to serve the summons was not taken up as much as might have been 
expected, probably reflecting the fact that the majority of pursuers seek the advice of a solicitor in the early stages 
of their dispute. 

E. Information about this free facility to litigants could be highlighted and it should be made clear that this does 

not preclude the use of a solicitor at a later stage in the action. In addition , information which explained that 
litigants can change their mode ^representation at any point during an action might encourage more use of sheriff 
clerks in the early stages. 



Types of Case 



7. The overwhelming majority of small claims cases were actions for payment of money with only a small 
number of claims being for delivery or implement We found no great demand for change to the definition of types 
of cases which can be raised as small claims. The, only suggestion for change with any significant support related 
to personal injury actions, although no firm consensus on whether such actions should be excluded from the 
procedure emerged from the research. 



8 . Of the actions raised by individuals in the study courts over a third related to road traffic accidents but very 

few were personal injury cases (chapter 4, Table 4). We were therefore unable to reach any meaningful 
conclusions based on litigant experience about the operation of the new procedure in personal injury cases. The 
majority of solicitors, however, voiced concerns about personal injury actions being subject to the small claims 
procedure (chapter 5 , paragraph 58). Those who wished to see such cases excluded from the procedure considered 
such actions were too complex for a lay person to pursue without legal representation (particularly because of the 
problems associated with the duty of care and the assessment of quantum). Concern was also expressed by 
solicitors that because of the expenses limit a successful pursuer could be out of pocket as a result of having to pay 
for a medical report and because ofthe cost of expert witnesses (see Annex 4), The majority of sheriffs, however, 
took the view that personal injury cases as a distinct category did not cause any particular problems but, as with 
other types of cases, some were more complex than others (see chapter 6, paragraph 38). It should be noted, 
however, that many of the sheriffs interviewed had not had experience under the small claims procedure of full 
hearings in personal injury actions. 




emerged from the interviews with respondents, no rneaningful conclusions can be drawn . It may be that further 
research and investigation in this area would be beneficial. However ; m the meantime , if personal injury cases 
are to continue as small claims, consideration might be given to the following suggestions put forward by 
respondents: 

i that the expenses provision be amended to allow for expert witnesses or reports and court dues; 



ii 





where the sheriff decides that expert evidence is essential to the case. 
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Value of Claims 



9. Claims raised by pursuers ranged from as little as £5 to £750 though over half were for amounts of less than 

£300 (chapter 2, Figure 6). The lay advisers were strongly in favour of raising the upper financial limit for small 
claims (chapter 5, paragraph 21 B) but the majority of solicitors (chapter 5, paragraph 5 8B) and sheriffs (chapter 6, 
paragraph 32) felt that the current limit was about right 

G. Given this divergence of opinion, consideration might be given to the following options which all had some 

measure of support: 

i no change to the current limit 

ii raising the upper limit to £1 , 000 ( in line with England and Wales ) 

iii raising the upper limit to £1 , 500 ( the present summary cause limit) 



Procedural Issues 
Counterclaims 

10. While the rules at present do not specifically provide for counterclaims the research discovered some 
demand for such a procedure and several cases in which they had been permitted (chapter 8, paragraph 19). 
Sheriffs were, however, divided in their views about whether the procedure should permit counterclaims 
(chapter 6, paragraph 45). 

H. Given thesefindings consideration should be given to altering the rules specifically to permit counterclaims. 



Return Date for Forms 

11. Court staff felt that the period of 7 days between the return date and the preliminary hearing date was 
inadequate. During this period the court staff must notify the pursuer of the defender’s response to the summons. 
Where, for example, the defender has offered to pay by instalments, the pursuer, also before the expiry of this 7 
day period, must reply to the court indicating whether or not the offer is acceptable. It was suggested that the time 
between the return date and the preliminary hearing date should be extended (chapter 7, paragraph 20). 

/. Extending the time period between the return date and the preliminary hearing date to 14 days could solve 

this problem. 



Pathways and Court Hearings 
Pathways 

12. Although there are technically 5 principal routes by which a small claim can be completed (see chapter 2, 
paragraphs 12 and 13), essentially these boil down to two. The first is where there is no defence and the case is 
disposed of without a contest on the merits. Over 70% of small claims raised by individuals or small businesses 
fell into this category and 59% did not even reach a preliminary hearing (chapter 2, paragraph 14). The second 
route is where there is a contest on the merits of the action and there is at least one preliminary hearing after which 
the case is usually scheduled for a full hearing in court, although such cases are frequently settled out of court prior 
to the full hearing. Arrangements for a full hearing were made in 1 6% of actions raised by individuals and small 
businesses. The rules also allow for contested cases to be disposed of at the preliminary hearing; however the 
research suggests that this would account for only a very small number of cases. 



28 

Printed image digitised by the University of Southampton Library Digitisation Unit 



‘Uncontested Actions * 



13. In the first type of case (which comprised the majority of respondents to the postal survey) the procedure 

was speedy (on average 55 days without a preliminary hearing and 72 with one). Individual pursuers in such cases 
rated the procedure highly in terms of speed, cost, simplicity and fairness. (The research on summary cause cases 
at the time of the Dundee experiment reached somewhat similar conclusions; see Connor. 1983). 



‘Contested } Preliminary Hearings 

14. Those who experienced a ‘contested’ hearing were, however, much less likely to be satisfied. This was 
particularly the case where the respondents had represented themselves at a ‘contested’ preliminary hearing. In 
contrast to the impression conveyed by the booklets the respondents found that sheriffs practically never exercised 
their powers under the court rules (Small Claims Rules, rule 13) to decide cases at the preliminary hearing stage 
and that it was rare for time to permit the principal issues in the dispute to be properly identified. (Both these 
observations were confirmed by the sheriffs, although several took the view that parties did not want to settle at 
the preliminary hearing stage.) We also encountered many expressions of puzzlement that the cases could not be 
dealt with there and then, suggesting that party litigants often do not understand the purpose of, or are unaware of 
the existence of, the two stages in the procedure. 

15. The party litigants further complained of the excessive formality and intimidatory aspects of preliminary 
hearings and of the surprising number of continuations granted atthis stage. (These were matters which the sheriffs 
confirmed although again they, unlike the litigants, not infrequently considered them to be desirable features of 
the procedure.) Delays caused by continuations or merely from having to hang around court for much of the 
morning also caused dissatisfaction. Most of the solicitors we interviewed commented critically that there was little 
difference between summary cause first callings and preliminary hearings. However, those acting for debt 
collectors were happy with this situation, as they also were with the flexible approach of sheriffs to the granting 
of continuations. 

16. The preliminary hearing was undoubtedly the aspect of the procedure about which most dissatisfaction was 
expressed and a number of possible improvements are suggested by the research. These relate to the problems 
associated with the scheduling of cases, the conduct of hearings and the availability of in-court advice. 

J. Consideration should be given to amending court rules to provide that a preliminary hearing might be 
dispensedwith where, for example, the sheriff, on examination of the summons and note of defence, takes the view 
that the issues between the parties are clearly focussed. In such cases a full hearing with witnesses could be fixed 
forthwith . Another option would be to fix a preliminary hearing only in certain categories of cases ] . If such 
changes are made it may be necessary to require the defender to provide notice of the defence to the claim before 
the sheriff could decide whether or not there should be a preliminary hearing. Parties might also be required to 
provide details of witnesses and productions. 

K. It appears that arrangements for preliminary hearings in cases where the claim is not contested but where 
there is a dispute about arrangements for payment work satisfactorily. Accordingly, it is suggested that the 
preliminary hearin g in such cases could be retained but that the scheduling could he improved. For example, cases 
where the dispute is about payment might be held at a different time from any preliminary hearings fixed by the 
sheriff in contested cases which require more time to clarify the issues in dispute . 

L. Tominimise thewaiting time for party litigants at hearings, it is suggested that cases involvingparty litigants 
could either be called first or a fixed ‘ appointment system ' could be introduced ( chapter 5, paragraph 21 C). 

M. In connection with the problems associatedwith the conduct of preliminary hearings, much could be gained 



1 This would accord with the proposals of the Civil Justice Review, 1988 paragraph 521 which recommended that they should only 
be retained in housing, personal injury or other cases where the issues are particularly important or complex or where a large 
number of documents or witnesses are likely to be involved. 
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